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The United Nations must launch a lasting revolution of reform.l

I Introduction

As Operation Iraqi Freedom developed into an occupation in early 2003, U.S.
commanders reached a unanimous conclusion: Iraq possessed “[N]o effective rule of law or
functional legal system based on proper legal procedures, human rights, or commercial

,,2

codes.” A brief snapshot of the Iraqi criminal justice system provides the clearest evidence

to support this conclusion.

Virtually all observers of the Iraqi criminal justice system at the start of the
occupation comment on the invasive corruption at all levels of the system.®> Almost to a man,
Iraqi judges took bribes as a matter of course and regularly complied with the improper

influence.® Compliance meant returning favorable verdicts in the cases of well-connected

"'Sec’y Condoleeza Rice, U.S. Sec’y of State, Remarks at the 60th United Nations General Assembly (Sept. 17,
2005) (transcript available at http://www.state.gov/secretary/rm/2005/53374.htm) [hereinafter Sec’y Rice
Remarks at U.N. General Assembly].

2 ANTHONY H. CORDESMAN, THE IRAQ WAR: STRATEGY, TACTICS, AND MILITARY LESSONS 541 (2003).

* See generally Civil Affairs Judge Advocate Lessons Learned OIF 1 [hereinafter Civil Affairs JAG AAR]
(unpublished, unnumbered after action review) (on file with The Center for Law and Military Operations, The
Judge Advocate General’s Legal Center) (recording the observations of U.S. Army JAs working with the Iraqi
criminal justice system during Operation Iraqi Freedom); OVERSEAS PROSECUTORIAL DEVELOPMENT &
TRAINING OFFICE OF THE U.S. DEP’T OF JUSTICE JUDICIAL ASSESSMENT TEAM, REPORT OF THE IRAQ JUDICIAL
ASSESSMENT TEAM 5 (June 2003) [hereinafter D.O.J. Judicial Assessment Team Report] (unpublished report)
(on file with The Center for Law and Military Operations, The Judge Advocate General’s Legal Center)
(recording the observations of a U.S. Dep’t. of Justice sponsored Judicial Assessment team during Operation
Iraqi Freedom); Office of the U.N. High Commissioner for Human Rights, U.N. Assistance Mission for Iraq,
Building and Strengthening the National Human Rights Protection System in Iraq: The Human Rights
Programme, 48-49 (May 31, 2005) [hereinafter The Iraq Human Rights Programme] (recording the conclusions
of the O.H.C.H.R. Legal Assessment Mission conducted in Iraq in August 2003).

* See Civil Affairs JAG AAR, supra note 3.



Baath Party officials and members.” To exert the maximum possible control over the
outcome of criminal proceedings, Ba’ath party officials would remove cases of regional or

national prominence to “security courts” that existed outside of the normal judicial system.6

The so-called “telephone justice”’

that ensured politically acceptable results in trials
was facilitated by the absence of certain fundamental protections for defendants in criminal
proceedings. For example, Iraqi criminal defendants did not enjoy a right to counsel.®

Coerced confessions provided the evidence for most criminal convictions.” The Iraqi

criminal procedure code, in fact, permitted the use of coerced confessions. '

3 See id.
¢ See id; D.O.J. Judicial Assessment Team Report, supra note 3, at 5-6.

"D.0.J. Judicial Assessment Team Report, supra note 3, at 5. “Telephone justice” refers to the practice of
judges and high-level Ba’ath party officials conferring, often by phone, prior to judgment in cases with potential
political implications. See id.

¥ See Civil Affairs JAG AAR, supra note 3; The Iraq Human Rights Programme, supra note 3, at 48. The
O.H.C.H.R. Legal Needs Assessment Mission characterized it this way: “Most of Iraqi society was
disenfranchised from access to any meaningful judicial remedy.” See The Iraq Human Rights Programme,
supranote 3, at 48.

® See Civil Affairs JAG AAR, supra note 3.

'° Law on Criminal Proceedings with Amendments, Number 23 of 1971, The Revolutionary Command Council,
Paragraph 218 [hereinafter Iraq Criminal Procedure] (on file with author). Paragraph 218 directs:

It is a condition of the acceptance of the confession that it is not given as a result of coercion,
whether it be physical or moral, a2 promise or a threat. Nevertheless, if there is no causal link
between the coercion and the confession or if the confession is corroborated by other evidence
which convinces the court that it is true or which has led to uncovering a certain truth, then
the court may accept it. /d.

Although Paragraph 218 provides lip service to the notion that coerced confessions are unacceptable at court,
the court could, in fact, accept a coerced confession if there is corroborating evidence or if there is no causal
link between the coercion and the confession. Therefore, consider the text of Paragraph 221:

The minutes, reports, and official letters written by officials and employees dealing with an
infraction are regarded as proof of the events they contain. The court must rely on these as its



Even before trial, Iragis thrust into the criminal justice system experienced treatment
that lacked even the most fundamental protections. Iraqi police could arrest a person based
on mere “suspicion,” a term defined by the subjective whim of the arresting officer.!! A
person thus detained on “suspicion” possessed no right to be notified of the offense of which
police suspected him and received no systemic review of his detention.'? Bribes to the Iraqgi
police operated as the primary mechanism by which police released “suspe:cts.”l3 Once
detained, the police systemically lost accountability of the prisoners by failing to keep
records of who populated the jails.!* Finally, the Iragi police often allowed the physical

conditions within the detention cells to degrade to uninhabitable levels.'

reason for its ruling on the infraction. It is not however obliged to investigate their veracity.
The defendant’s side nevertheless has to prove that they are true. /d. at para. 221.

The combination of Paragraphs 218 and 221, then, provides the means by which police may torture a defendant,
secure his confession, then write a report either renouncing the causal link between the coercion and the
confession or denying the torture ever occurred. The report would presumably not even be necessary provided
a “witness” to the crime could testify in corroboration of the defendant’s coerced confession.

" Memorandum, SFC Kevin Strakal, Noncommissioned Officer-in-Charge, Mosul Office of Judicial
Operations, to CPT Jamie Phillips, Officer-in-Charge, Mosul Office of Judicial Operations, subject: Problems,
Conclusions, and Recommendations Relative to the Mosul Criminal Justice System (Jun. 2003) [hereinafter
Strakal Memorandum] (on file with author); see also Iraq Criminal Procedure, supra note 10, at para. 1(B)
(establishing the conditions under which an offense has been “witnessed,” thereby establishing suspicion).
Paragraph 1(B) states:

The offence is considered witnessed if it was witnessed whilst being committed or shortly
afterwards or if the victim followed the perpetrator afterwards or if shouting crowds followed
him afterwards or if the perpetrator was found a short while later carrying the equipment or
weapons or goods or documents or other things pointing to the fact that he was the perpetrator
or participant in the offence or if traces or signs indicate this at the time. /d.

12 Strakal Memorandum, supra note 11; see generally Iraq Criminal Procedure, supra note 10 (including no
provisions for reviewing a suspect’s arrest or for notifying the suspect of the offense for which he was arrested).

1 See Strakal Memorandum, supra note 11.

" See id.

' See id. Observers noted a build up of trash and human waste within the lraqi jail cells. See id.



U.S. military commanders felt compelled to correct or reform the Iraqi criminal
justice system for several reasons. Operationally, Iragi criminal activity degraded the general
security of both U.S. forces and Iragi civilians.'® Legally, the Coalition Provisional
Authority, responsible for administering occupied Irag, codified some criminal justice
reforms.!” Politically, international attention held the U.S. accountable for the internal
climate of Iraq during the occupation.18 The confluence of these three concerns resulted in
significant U.S. military effort to reconstitute Iraq’s failed criminal justice system.'®

Finally, moral reasons often guided the decision of U.S. commanders to reform the
Iraqi criminal justice system. Simply put, commanders viewed ending the corruption and
maltreatment inherent in the criminal justice system as the “right” thing to do.? U.S.
commanders had tremendous autonomy within their respective areas of responsibility within

Iraq.?! Restoring public faith in the Iraqi criminal justice system worked in concert with the

16 See E-mail from COL Michael Linnington, Former Brigade Commander, 3rd Brigade Combat Team, 101st
Airborne Division (Air Assault), U.S. Army to MAJ Howard H. Hoege 111, Author, U.S. Army (5 Mar. 2006)
(on file with author) (explaining the concern with cross-border criminal smuggling activity opening routes and
cover for extremists and insurgents into and out of Iraq).

'” See e.g. Coalition Provisional Authority Order 7, June 9, 2003 (suspending some provisions of the Iraqi Penal
Code and establishing the applicable Iraqi substantive and procedural codes).

'® Interview with COL Michael Linnington, Former Brigade Commander, 3rd Brigade Combat Team, 101st
Airborne Division (Air Assault), U.S. Army in Washington, D.C. (Mar. 6, 2006) [hereinafter Linnington
Interview]. During the interview, COL Linnington described the notion of the “strategic corporal.” The
strategic corporal refers generally to any junior service member whose actions gain international attention,
subsequently forcing strategic decision makers to account for the surge in international attention. See id.; see
also Lieutenant General David H. Petraeus, Learning Counterinsurgency: Observations from Soldiering in Iraq,
MIL. REV., Jan.-Feb. 2006, at 9 (outlining fourteen observations about fighting counterinsurgency, the twelfth of
which is “to remember the strategic corporals and strategic lieutenants™).

'* Personal observations?
% Linnington Interview, supra note 18.

21 1d



host of humanitarian projects commanders initiated to demonstrate U.S. dedication to the

well-being of the Iraqi people.”?

U.S. and Coalition efforts to implement a variety of reforms in Iraq met with almost
immediate questions about the legality of those reform efforts.”? The international law of
belligerent occupation presents a confusing and often contradictory array of triggers,
standards, and obligations purportiflg to govern U.S. efforts to reform the failed Iraqi
criminal justice system. The body of international humanitarian law that applies in occupied
territories, codified in the Hague Regulations of 1907 and the Geneva Convention Relative to
the Protection of Civilian Persons,?* contains scant guidance for the occupying force that
encounters a dysfunctional criminal justice system in an occupied territory. Of particular
relevance, international humanitarian law apparently prohibits efforts by the occupying force

to reform a failed criminal justice system.”

22 Id: see also Petraeus, supra note 18, at 2 (describing fourteen observations that emphasize the need to
synchronize systemic reform in police training and the judiciary with a host of other initiatives to achieve
strategic success in Iraq).

% See John Innes, US and UK Action in Post-War Iraq May be lllegal, May 22, 2003,
http://www.globalpolicy.org/security/issues/irag/law/2003/0522ag.htm (questioning the legality of nation
building efforts during Operation Iraqi Freedom absent specific authorization from the U.N.). To be precise, the
Innes article reports on the discovery of a leaked memo from British Attorney-General Lord Goldsmith to
British Prime Minister Tony Blair, dated 7 March 2003, that questions the legality of coalition nation building
efforts, to include penal reforms. See id; see also BBC News, Full Text: Leaked Summary of Advice, Apr. 27,
2005, available at
http://newsvote.bbc.co.uk/mpapps/pagetools/print/news.bbc.co.uk/1/hi/uk_politics/vote_2005/frontpage/449180
1.stm.

2 Convention (IV) Respecting the Laws and Customs of War on Land and its Annex: Regulation Concerning
the Laws and Customs of War on Land, Oct. 18, 1907, 1 Bevans 1907 [hereinafter Hague Regulations]; Geneva
Convention (IV) Relative to the Protection of Civilian Persons in Time of War, Aug. 12, 1949, 6 U.S.T. 3516
[hereinafter Geneva Convention IV].

 See Hague Regulations, supra note 24, at art. 43. Article 43 states:



On the contrary, the body of international human rights law may impose an obligation
on the occupying force to reform a failed criminal justice system. The crown jewel of
international human rights law, the International Covenant on Civil and Political Rights
(I.C.C.P.R.), contains numerous provisions establishing individual rights vis-a-vis a State’s
criminal justice system.?® The 1.C.C.P.R. imposes upon States the obligation, “[T]o respect
and to ensure to all individuals within its territory and subject to its jurisdiction the rights
recognized in the present Covenant.”’ The U.N. Human Rights Committee, which grew out
of the .C.C.P.R,, has interpreted the I.C.C.P.R. to mean, “[T]hat a State Party must respect
and ensure the rights laid down in the Covenant to anyone within the power or effective

control of that State Party, even if not situated within the territory of the State Party.”*® The

The authority of the legitimate power having in fact passed into the hands of the occupant, the
latter shall take all the measures in his power to restore, and ensure, as far as possible, public
order and safety, while respecting, unless absolutely prevented, the laws in force in the
country. /d.

See also Geneva Convention 1V, supra note 24, at art. 64. Article 64 states in relevant part, “The penal laws of
the occupied territory shall remain in force, with the exception that they may be repealed or suspended by the
Occupying Power in cases where they constitute a threat to its security or an obstacle to the application of the
present Convention.” Id; see generally Brett H. McGurk, Revisiting the Law of Nation-Building: Iraq in
Transition, 45 VA, J. INT'L L. 451, 457-460 (2005) (expressing frustration with international humanitarian law’s
disconnect with contemporary legal issues in occupied Iraq).

% See Generally Int’l Covenant on Civil and Political Rights, Dec. 16, 1966, 999 U.N.T.S. 171 [hereinafter
I.C.C.P.R.] (establishing fundamental protections for the individual vis-a-vis a State’s criminal justice system).

114 at art. 2.

?® Human Rights Committee, General Comment 31, Nature of the General Legal Obligation on States Parties to
the Covenant, U.N. Doc. CCPR/C/21/Rev.1/Add.13 (Mar. 29, 2004) [hereinafter Gen. Comment 31]. See
discussion on the applicability of the .C.C.P.R. in an occupied territory infra Part II(B).



International Court of Justice (I.C.J.) and scholars likewise argue that the I.C.C.P.R. imposes

human rights obligations on an occupying force.”

A third source of international law, the U.N. Charter, creates further confusion when
attempting to determine the precise authority permitting or prohibiting an occupying force’s
efforts to reform a failed criminal justice system in an occupied territory. U.N. Security
Council Resolution (U.N.S.C.R.) 1483 directed Coalition Forces administering occupied Iraq
to, “[Clomply fully with their obligations under international law including in particular the
Geneva Conventions of 1949 and the Hague Regulations of 1907.”*° Expressly directing the
occupiers to comply with international humanitarian law would seem to direct the Coalition

Provisional Authority to refrain from reforming Iraq’s indigenous criminal justice system.

U.N.S.C.R. 1483 authorizes a U.N. representative, however, to assist the Coalition
Provisional Authority and the people of Iraq in, “[E]ncouraging international efforts to
promote legal and judicial reform.”! U.N.S.C.R. 1483, then, contains an internal

inconsistency that memorializes, rather than resolves, the apparent conflict between

 See ICJ, Legal Consequences of the Construction of a Wall in the Occupied Palestinian Territory, Advisory
Opinion of July 9, 2004, para. 111.; Theodor Schilling, Is the United States Bound by the ICCPR in Relation to
Occupied Territories? at 4,

http://www jeanmonnetprogram.org/fellowsforum/Schilling%20Forum%20Paper%20100504.pdf (last visited
Mar. 27,2006); Koen T’Syen, The Extraterritorial Scope of the ICCPR, Specialization Seminar in Human
Rights: The Covenant on Civil and Political Rights-Trends and Developments 10-11 (Nov. 2004) (unpublished
manuscript, on file with author).

%% See S.C. Res. 1483, ¢ 5, U.N. Doc. S/RES/1483 (May 22, 2003).

3 See id. ] 8(i).



international humanitarian law and international human rights law on the authority of an

occupying force to legislate in the realm of the occupied territory’s criminal justice system.”?

The existence of the divergent results reached by applying international humanitarian
law, international human rights law, and U.N.S.C.R. 1483 to the U.S. occupation‘ of Iraq
leads some commentators to declare the law of belligerent occupation dead.>® Declaring the
law of belligerent occupation dead, however, over-dramatizes the unsettled state of
contemporary international law. States and international law practitioners should instead
simply recognize that international humanitarian law, once the lone regulator of international
armed conflict and belligerent occupation, now finds itself in a field occupied also by
international human rights law and the actions of the U.N. Security Council. Rather than
marginalizing the international humanitarian law of belligerent occupation because of its
perceived irrelevance, the international legal system should instead develop an ordering

principle to bring harmony to the discordant results of the three competing legal regimes.

This paper proposes a new initiative, the U.N. Post-Conflict Criminal Justice Reform
Project (the Project). Minor reforms to the structure and function of the United Nations

could provide the ordering principle that would reconcile the contradictory text of the three

32 See McGurk, supra note 25, at 460 (arguing that U.N.S.C.R. 1483 “schizophrenically” directs compliance
with both international humanitarian law-and U.N.S.C.R. 1483’s directives for legal and institutional reform,
creating an apparent contradiction in legal authority).

3 See id. at 459. McGurk states, “[W]hatever customary law Article 43 purported to declare in 1907, that law
appears to have been overtaken by history and the new norms of state-building in failed and post-conflict
states.” Id.



competing legal regimes present in the field of belligerent occupation. U.N. reform would

also preserve the essential principles upon which each source of international law is based.

Implementing the Project is the most practicable option in this field for several
reasons. First, the U.N. Charter trumps conflicting treaty obligations,** effectively making
reform at the U.N. the final word on reconciling competing provisions in the law of
belligerent occupation. Second, the U.N. Security Council can and does act in most
situations in which we would expect to see an invocation of the law of belligerent
occupation.35 Third, as the substance of U.N.S.C.R. 1483 demonstrates, sloppy U.N. action
may confuse, rather than clarify, the existing state of the law of belligerent occupation.
Correcting the substance of U.N. Security Council Resolutions like U.N.S.C.R. 1483 can
eliminate this confusion. Finally, the U.N. Charter contemplates the very function of setting
the conditions in which its member States can maximize their adherence to multiple

international legal obligations.*®

IL. The Problem Identified: Defining Occupation®’ and Various Triggers for International
Humanitarian Law, International Human Rights Law, and U.N. Security Council Action.

3 U.N. Charter art. 103.

% See generally UN. Charter art. 39, 41, & 42 (authorizing the U.N. Security Council to determine when it may
act (art. 39) and what actions it may take (art. 41 and 42).

% U.N. Charter pmbl., 3.

*7 The main purpose of this section of the analysis is to demonstrate that each of the three sources of law
governing belligerent occupation fails to establish a clear definition of an occupation. Understanding that there
are loose bounds on the term “occupation,” the scope of this analysis must focus on one loosely formed
conception of belligerent occupation. Some have used the term “occupation” virtually interchangeably with
concepts as broad as “state-building.” See generally McGurk, supra note 25 (calling for advancements in the



Following its successful invasion of Iraq, the United States made several public
statements refusing to accept its status as an occupier, claiming instead to be a “liberator.”®
While the United States ultimately retreated from this rather empty distinction,” the claim
provides an appropriate query to launch our discussion: What is an occupation and how do

three competing legal regimes purport to regulate it? The answer to these questions starts

with the plain text of the three competing legal regimes.

A. International Humanitarian Law.

A discussion of the law of belligerent occupation should begin with the Hague

Regulations of 1907, the first deliberate effort to codify rules governing an occupying

law of “state-building,” but referring to Occupied Iraq and the law of belligerent occupation to address the
notion of “state-building.”). In the following analysis and for the remainder of this paper, the terms “belligerent
occupation” or “occupation” mean the time, following an international armed conflict, from which an armed
force occupies and begins to exercise effective authority in a territory until the time at which the armed force
relinquishes responsibility for administering the occupied territory. See generally JACOB ELON CONNER, THE
DEVELOPMENT OF BELLIGERENT OCCUPATION 3-4 (1912) (establishing an occupation as the time when the
military has exclusive authority, terminating on the day of “the peace”). As the reader will see, this definition is
somewhat fluid. Defining belligerent occupation in this way, however, excludes from this discussion peace
operations, nation-building missions, or other instances not following international armed conflict in which the
armed force of one nation would find itself in the territory of another nation.

3 Operation Iraqi Freedom (President’s Radio Address Apr. 5, 2003) (avoiding the use of the word “occupier”
and repeatedly using the word “liberator”) (transcript available at
http://www.whitehouse.gov/news/releases/2003/04/print/20030405.html).

3% Meet the Press (NBC television broadcast Sep. 25, 2004) (quoting General John Abizaid, Commander, U.S.
Central Command, as he acknowledges that an occupation exists in Iraq) (transcript available at
http://www.whitehouse.gov/news/releases/2004/09/print/20040928.html). A number of interesting international
relations and international law websites grapple with the very basic question of what the U.S. or Coalition
forces should call themselves in Iraq. See generally Christopher Preble, When Liberators Become Occupiers,
Sep. 20, 2004, http://www.cato.org/dailys/09-20-04.htm! (analyzing whether or not the titles “occupier” or
“liberator” have significance); Suzanne Nossel, Winning the Postwar, May/Jun. 2003,
http://www.legalaffairs.org/issues/May-June-2003/argument_nossel_mayjun03.msp (arguing for the use of
terms like “trustee” or “protector” to characterize the U.S. occupation of Iraq).

10



force.*® Article 42 of the Hague Regulations states, “Territory is considered occupied when
it is actually placed under the authority of the hostile army. The occupation extends only to
the territory where such authority has been established and can be exercised.”*! The Hague
Regulations do not expressly define what type of conflict gives rise to an occupation. Article
1 of the Convention, however, permits the inference that a regulated occupation only follows
an international armed conflict between two Contracting parties.*

Unlike the Hague Regulations, Geneva Convention I'V does not expressly define the

start of an occupation or the characteristics of an occupation.43 Article 154 of Geneva

** Most scholars avoid pinpointing the genesis of the law of belligerent occupation. Several look to the 1863
Lieber Code, drafted by Dr. Francis Lieber at the behest of President Abraham Lincoln, as the moment at
which, “[W]e can precisely say that we have such a thing as belligerent occupation in a legal sense.” CONNER,
supranote 37, at 5; See also DORA APPEL GRABER, THE DEVELOPMENT OF THE LAW OF BELLIGERENT
OCCUPATION 1863-1914 14-18 (AMS Press 1968) (1949). Scholars nonetheless hold the Hague Regulations as
more authoritative, in part, because Dr. Lieber developed the Lieber Code to govern a civil war. See id. at 18.

In the words of one scholar, the South, “was simply restored by occupation to its true allegiance as soon as it
was wrested from the hostile forces. So much for the legal status of the invaded territory.” CONNER, supra note
37, at55. As a point of interest, the 1863 Lieber Code gave tremendous authority to the “victorious army.”

A victorious army, by the martial power inherent in the same, may suspend, change, or
abolish, as far as the martial power extends, the relations which arise from the services due,
according to the existing laws of the invaded country, from one citizen, subject, or native of
the same to another. Headquarters, Dep’t of Army, Gen. Orders No. 100, “Instructions for the
Government of Armies of the United States in the Field,” (Apr. 24, 1863) in NATIONAL
SECURITY LAW DOCUMENTS 161, 163 (John Norton Moore, Guy B. Roberts, & Robert F.
Turner, eds., 1995).

At times, | have used commentary from the 1899 Hague Conferences and the 1907 Hague Conferences
interchangeably because, as one author notes, “[T]he 1907 revision of the 1899 code was not undertaken for the
purpose of recasting the rules, but only to make amendments in points of detail. Only few amendments and
changes were found necessary and feasible in the laws dealing with belligerent occupation.” GRABER, supra
note 40, at 34. For the issues addressed in this article, commentary remained consistent between the two
Conferences.

‘! See Hague Regulations, supra note 24, art. 42.

*2 See id. art. 1. Article 1 states, in relevant part, “The provisions contained in the Regulations...do not apply
except between Contracting powers, and then only if all the belligerents are parties to the Convention.” /d.

* See Geneva Convention IV, supra note 24, art. 2. Atrticle 2 simply states, “The Convention shall also apply
to all cases of partial or total occupation of a High Contracting Party.” Id. See also Joyce A. C. Gutteridge, The

11



Convention IV, however, relegates the Convention’s occupation provisions to a
supplementary role vis-a-vis the Hague Regulations.* The substantive analysis from the
Hague regime concerning the character of an occupation apparently survives, then, the

codification of the Geneva rules on occupation.45

While the Hague Regulations define the start of the occupation, the territorial scope
of the occupation, and to whom the Regulations apply, they remain silent on other important
definitions. For example, the Hague Regulations do not define the occupation itself.
Likewise, the convention does not identify when an occupation ends. Shortly, the reader will
see that these omissions both create some modern frustration with the law of belligerent
occupation and provide some flexibility in devising the ordering principle that will relieve

that frustration.

The beginning and end of an occupation are important concepts to consider.
Obviously, the onset and cessation of an occupation determines the length of time the
occupying force must comply with the law of belligerent occupation. As discussed earlier,
Article 42 of the Hague Regulations establishes the inception of an occupation at the moment

when territory falls “under the authority of the hostile army.”*® In the absence of an express

Geneva Conventions of 1949, 26 BRIT. Y. B. INT’L L. 294, 299 (1949) (identifying the absence of a definition of
“occupation” in Geneva Convention IV).

“ See Geneva Convention IV, supra note 24, art. 154.
* See Gutteridge, supra note 43, at 299 (arguing that “occupation” in Geneva Convention IV means Hague
Regulations Article 42 “occupation”). The Geneva Conventions, then, leave us with the same questions

regarding the point at which the exercise of authority becomes effective enough to constitute an occupation.

% See Hague Regulations, supra note 24, art. 42.
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delineation of when an occupation ends, the only fair reading of the Hague Regulations
suggests that an occupation ends when territory is no longer under the authority of the hostile

army.

The critical question in interpreting Article 42, then, becomes, “When does an army
exercise authority over a territory such that an occupation exists?” Here, writings
contemporaneous with the Hague negotiations offer some insight. Those attending the
Hague negotiations, those commenting on occupation law generally, and those reacting to the
text of the Article 42 reach any one of three answers to the question of a hostile army
exercising authority in a territory. A few scholars hold the notion that an occupation requires
only the presence of soldiers in an area of no local resistance.*” An equally small number
argue that only the intention of occupying an area of no local resistance can establish an
occupation, even if only one soldier physically “occupies” the region.*® The majority of
scholars and practitioners of the time, however, view an océupation as requiring some level
of both physical presence in a region and some “effective” measure of authority within that

.4
region. 4

47 See GRABER, supra note 40, at 55 (citing WILLIAM E. HALL, A TREATISE ON INTERNATIONAL LAw 482-500
(4th ed. 1895)).

i See GRABER, supra note 40, at 62 (Citing FRANCOIS COLL, L’OCCUPATION DU TEMPS DE GUERRE 27-28
(1914)).

¥ See GRABER, supra note 40, at 69.
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Importantly for the U.S. practitioner, Army Field Manual 27-10 also adopts the view
that an occupation requires both physical presence and some effective authority.’® The
existence of an occupation, says the manual, is a question of fact determined by a number of
variables.”! Unfortunately, the greater number of variables, the less firm our definition of
occupation becomes. As one observer notes in her 1949 survey of the state of the law of

belligerent occupation:

Whether effective occupation means actual physical occupation or latent
power to occupy, the size of the occupying forces, and similar questions,
remain uncertain. As a result, while there are many factual situations in which
all writers would agree that effective occupation exists, there are many others
in which the fact of occupation would be in doubt. This uncertainty has
serious consequences because it makes it impossible to state with precision at
what point a territory is subject to the laws of belligerent occupation.>

30 See U.S. DEP’T OF ARMY, FIELD MANUAL 27-10, THE LAW OF LAND WARFARE 355 (18 July 1956)
[hereinafter FM 27-10].

5! See id. §356. Paragraph 356 explains:

It is sufficient that the occupying force can, within a reasonable time, send detachments of
troops to make its authority felt within the occupied district. It is immaterial whether the
authority of the occupant is maintained by fixed garrisons or flying columns, whether by large
or small forces, so long as the occupation is effective. The number of troops necessary to
maintain effective occupation will depend on various considerations such as the disposition of
the inhabitants, the number and density of the population, the nature of the terrain, and similar
factors. The mere existence of a fort or defended area within the occupied district, provided
the fort or defended area is under attack, does not render the occupation of the remainder of
the district ineffective. Similarly, the mere existence of local resistance groups does not
render the occupation ineffective. Id.

52 GRABER, supra note 40, at 69. One author recounts an exchange between military officers and jurists at the
Hague Conference of 1907 that captures the same concern for giving the definition some measure of substance.
In that exchange, interestingly, the military officers argued for a more expansive definition of “effective
authority,” saying, in essence, that a region can be occupied if a force simply moves through, leaving only some
contingent of soldiers to protect communications. See WILL1AM I. HULL, THE TWO HAGUE CONFERENCES AND
THEIR CONTRIBUTIONS TO INTERNATIONAL LAW 246 (1908). Civilian negotiators rejected this idea, countering
that “authority” must be based on sufficient strength to assert itself. See id.
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Drawing a comparison between an army field manual published in 1956 and the
above-quoted commentary published in 1949 neglects an important distinction between the
two. The 1949 Geneva Convention Relative to the Protection of Civilian Persons in Time of
War (Geneva Convention IV) informs the drafting of the army field manual, but falls outside
the scope of the 1949 commentary quoted above. Geneva Convention IV at once adds to and

detracts from our understanding of the nature of belligerent occupation.®®

As noted above, Geneva Convention IV essentially defers to the Hague regime
concerning the character of an occupation.54 While Geneva Convention I'V does not
definitively establish the end of an occupation, it provides backdoor insight into both the

nature of and the cessation of an occupation. Article 6 of Geneva Convention IV explains:

The present Convention shall apply from the outset of any conflict or
occupation mentioned in Article 2...In the case of occupied territory, the
application of the present Convention shall cease one year after the general
close of military operations; however, the Occupying Power shall be bound,
for the duration of the occupation, to the extent that such Power exercises the
functions of government in such territory.>

Article 6 defines when Geneva Convention IV governs the action of an occupier, but

it does not define the temporal or substantive limits of the occupation itself. The final clause

%3 In transition to a discussion of Geneva Convention IV and its treatment of occupied territories warrants
mention of Protocol I to the 1949 Geneva Conventions. Protocol I treats occupation the same way in which
Geneva Convention IV treats it. See Additional Protocol to the Geneva Conventions of 12 August 1949, and
Relating to the Protection of Victims of International Armed Conflicts art. 3, June 8, 1977.

5 See Gutteridge, supra note 43, at 299 (arguing that “occupation” in Geneva Convention IV means Hague
Regulations Article 42 “occupation™). The Geneva Conventions, then, leave us with the same questions

regarding the point at which the exercise of authority becomes effective enough to constitute an occupation.

%% Geneva Convention 1V, supra note 24, art. 6.
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of Article 6, however, provides some insight. Article 6 apparently equates the occupation
with exercising “functions of government.” Equating occupation with exercising
governmental functions appears to match the abstract requirement for effective authority
under the Hague regime, affirming Article 154 of Geneva Convention IV. The idea of
exercising governmental functions may intimate, however, an enhanced conception of the

nature of an occupation.

Jean Pictet’s commentaries to Geneva Convention IV have achieved a level of
authority perhaps unmatched by other commentaries on other conventions. On these points,
however,—the start of an occupation, the character of an occupation, and the cessation of an

occupation—Pictet offers little to our understanding.

The Convention becomes applicable to individuals, i.e. to the protected
persons, as they fall into the hands of the Occupying Power. It follows from
this that the word "occupation," as used in [Article 6], has a wider meaning
than it has in Article 42 of the Regulations annexed to the Fourth Hague
Convention of 1907. So far as individuals are concerned, the application of
the Fourth Geneva Convention does not depend upon the existence of a state
of occupation within the meaning of the Article 42 referred to above. The
relations between the civilian population of a territory and troops advancing
into that territory, whether fighting or not, are governed by the present
Convention. There is no intermediate period between what might be termed
the invasion phase and the inauguration of a stable regime of
occupation...Even a patrol which penetrates into enemy territory without any
intention of stayin% there must respect the Conventions in its dealings with the
civilians it meets.®

& Commentary, IV Geneva Convention Relative to the Protection of Civilian Persons in Time of War, Article 6
(Jean S. Pictet ed., 1958) [hereinafter GC IV Commentary].
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In his effort to express the expansive reach of the entirety of the Fourth Geneva
Convention, Pictet inadvertently obfuscates the definition of an occupation.’’ In an apparent
departure from the requirement for effective authority to establish an occupation under the
Hague Regime, Pictet asserts that the mere meeting between a civilian and a military patrol
establishes an occupation for purposes of Geneva Convention IV. If Article 154 of Geneva
Convention IV is accurate on its face in its declaration that it merely supplements the Hague
Regulations of 1907, then readers would expect to see the wholesale departure from the
Hague conception of effective authority more explicitly stated in the text of Geneva

Convention IV.

An alternative reading of Pictet on this point suggests that Pictet is really attempting
to say that Geneva Convention IV protections as they relate to individual civilians are
triggered in numerous ways—only one of which is the condition of an occupation. To that
end, as Pictet says, “So far as individuals are concerned, the application of the Fourth Geneva
Convention does not depend upon the existence of a state of occupation within the meaning
of the Article 42 referred to above.”® For Pictet, the precise definition of an occupation is
less important than his larger point that civilians have complete coverage under Geneva
Convention IV. To Pictet, an army cannot categorize or define its way out of providing

protection for civilians.

57 Only thirty-four of Geneva Convention IV’s 159 articles directly address occupied territories. See Geneva
Convention IV, supra note 24.

¥ GC IV Commentary, Article 6.
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The unfortunate result of this analysis on Geneva Convention IV is that we arrive
back where we started. The start, substance, and end of an occupation are unclear under
international humanitarian law. Importantly, the body of international humanitarian law has
always contained this ambiguity. Analysis to this point has not examined any “new”
methods or trends of warfare that render previously settled occupation law provisions “dead.”
We will revisit this important point when considering the efficacy of using the U.N. to set
occupation law standards. Before exploring the significance of not being able to define the

four corners of an occupation, the applicability of human rights law should be examined.

B. International Human Rights Law.

The I.C.C.P.R. does not expressly define occupation, nor does it expressly discuss the
Covenant’s applicability during occupation. The I.C.C.P.R.’s silence on the applicability of
the Covenant’s substantive provisions during an occupation has not prevented the U.N.
Committee on Human Rights from concluding that a State Party does, indeed, have human
rights obligations to the people of an occupied territory when that State Party functions as the
occupier.59 Likewise, the International Court of Justice has determined that an occupying
force has human rights obligations in an occupied territory pursuant to its status as a State

Party to the .C.C.P.R.*" Finally, scholars have increasingly thrown support behind the

% Gen. Comment 31, supra note 28.

891CJ, Legal Consequences of the Construction of a Wall in the Occupied Palestinian Territory, Advisory
Opinion of July 9, 2004, para. 111.
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notion that the I.C.C.P.R. imposes human rights obligations on an occupier during a

belligerent occupation.®’

Article 2 of the I.C.C.P.R. contains the “trigger” for the substantive provisions of the
Covenant. “Each State Party to the present Covenant undertakes to respect and to ensure to
all individuals within its territory and subject to its jurisdiction the rights recognized in the

present Covenant.”®?

(emphasis added) A State Party’s human rights obligations, then, begin
once it has individuals “within its territory and subject to its jurisdiction.”63 The U.N.,

international courts, and academics, have unanimously invoked two words from Article 2—

“and” and “jurisdiction”—to give the I.C.C.P.R. its extraterritorial applicability.**

Koen T’Syen of the Turku Law School, for example, engages most directly in
grammatical and semantic construction to argue for the I.C.C.P.R.’s extraterritorial
applicability by actually titling the sections of his analysis as “A disjunctive reading!” and
“The meaning of the notion ‘jurisdiction.””®® T’Syen argues that the I.C.C.P.R. trigger
contains a disjunctive “and,” imposing human rights obligations on a state whenever it has an

individual within its territory and whenever it has an individual subject to its jurisdiction, no

¢! See generally T’Syen, supra note 29, at 11 (concluding the 1.C.C.P.R. applies extraterritorially); Schilling,
supra note 29 (concluding the 1.C.C.P.R. applies to an occupying force).

©21C.C.P.R, supra note 26, at art. 2.
63 Id
% See Gen. Comment 31, supra note 28; Schilling, supra note 29, at 4-6; T’Syen, supra note 29, at 9-10.

% See T°Syen, supra note 29, at 1.
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matter where that individual is located.®® T’Syen relies on other academics and the U.N.

Committee on Human Rights for support of his position.67

Having established that the I.C.C.P.R. has potentially universal reach, T’Syen
explores the bounds of I.C.C.P.R. applicability by defining “jurisdiction.” T’Syen concludes
that, “All relations between states and individuals subject to its power will prima facie fall
under the notion of ¢ jurisdiction.’”68 T’Syen then walks his readers through a series of
“categories of relation,” ultimately concluding (although not expressly) that “individuals
subject to its power” means all individuals that interact with a state in any way, anytime, or
anywhere.” Other scholars agree in varying degrees with T’Syen’s disjunctive reading of

“and” and his broad interpretation of the meaning of “jurisdiction.”70

% See id at 9.
%7 See id.

% See id at 10. T’Syen’s discussion of “jurisdiction” is, at best, strained. His launching point is General
Comment 31’s language, “Anyone within the power or effective control of that State Party.” See id. (quoting
Human Rights Committee, General Comment 31, Nature of the General Legal Obligation on States Parties to
the Covenant, U.N. Doc. CCPR/C/21/Rev.1/Add.13 (Mar. 29, 2004)). He then reasons that “all relations”
between an individual and a state will trigger ICCPR human rights obligations because, in the end, the
“potential” to exercise governmental powers is enough to place an individual under the effective control of a
State. See T’Syen, supra note 29, at 10.

Examples of the breadth of T’Syen’s interpretation include, “Military operations, the exercise of authority by
diplomatic and consular staff on people seeking their services, law enforcement operations in the territory of a
foreign state, actions of secret agents in another country.” See T’Syen, supra note 29, at 11. I offer T'Syen’s
perspective not to test its accuracy or utility, but only to illustrate my larger point that all kinds of actors
currently occupy the field with a variety of perspectives on treaty interpretation as it applies to occupation law.

% See T’Syen, supra note 29, at 10-11.

7 Schilling, supra note 29, at 11-12. As Schilling points out in his article, the ECHR trigger is structured
differently than the ICCPR trigger. The ECHR imposes obligations more broadly, to everyone within [the High
Contracting Parties] jurisdiction. See id As Schilling notes, the ECHR does not incorporate the “within its
territory” clause present in the ICCPR. Because I am not attempting to argue for or against any particular
position on the extraterritorial applicability of the ICCPR, I have not included an analysis of the ECHR’s
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Once scholars determine that the I.C.C.P.R. imposes broad obligations on the
occupying force responsible for an occupied territory, they then debate whether or not the
I.C.C.P.R.’s derogation provisions apply in an occupied territory. Unlike international
humanitarian law, codified in the Hague Regulations and Geneva Convention IV, Article 4 of
the I.C.C.P.R. provides, “In time of public emergency which threatens the life of the nation
and the existence of which is officially proclaimed, the State Parties to the present Covenant

may take measures derogating from their obligations under the present Covenant.””!

Schilling, applying the I.C.C.P.R.’s derogation principle to occupied territories, tells
us, “That a belligerent occupation may be considered a public emergency, at least in the
occupied territory, cannot be in doubt.”? Schilling unfortunately does not reach an ultimate
conclusion on whether or not belligerent occupation permits the derogation of human rights
obligations. Instead, he classifies the question as one of State interpretation of the treaty,
acknowledging that the United States does not interpret the I.C.C.P.R. as having

extraterritorial reach.”® Schilling therefore concedes that he will likely never see his

extraterritorial applicability. 1f anything, the reliance of academics on the ECHR’s extraterritorial applicability
serves as further evidence that treaty interpretation has taken an interesting step away from the traditional
practice of state interpretation.

"IL.C.CPR, supra note 26, at art. 4(1).

7 Schilling, supra note 29, at 11 (citing Frederick Rawsky, To Waive or Not to Waive: Immunity and
Accountability in U.N. Peacekeeping Operations, 18 CONN. J. INT'L L. 103, 126 (2002)).

7 See Schilling, supra note 29, at 12.
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academic speculation regarding the function of the I.C.C.P.R.’s derogation principles tested

in practice.74

The International Court of Justice (I.C.J.) also adopts the position that the .C.C.P.R.
binds State Parties extraterritorially. In July 2004, the I.C.J. purported to answer the question
of whether or not the I.C.C.P.R. had extraterritorial reach, thereby rendering Israel’s

construction of a security fence in the occupied Palestinian territory illegal.”®

Addressing
first the question of the I.C.C.P.R.’s extraterritorial reach in its advisory opinion, the I.C.J.
announced, “[T]he Court considers that the International Covenant on Civil and Political

Rights is applicable in respect of acts done by a State in the exercise of its jurisdiction

outside its own territory.’®

The I.C.J. dispatched of its analysis in two paragraphs of the opinion.”” The court

used only the “constant practice” of the U.N. Human Rights Committee as a tool to interpret

" See id.

5 1CJ, Legal Consequences of the Construction of a Wall in the Occupied Palestinian Territory, Advisory
Opinion <ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>